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(a) Prohibition. A registered entity shall not list for trading or accept for clearing on 
or through the registered entity any of the following: 

(1) An agreement, contract, transaction, or swap based upon an 
excluded commodity, as defined in Section 1a(19)(iv) of the Act, that involves, 
relates to, or references terrorism, assassination, war, gaming, or an activity that 
is unlawful under any State or Federal law; or 

(2) An agreement, contract, transaction, or swap based upon an 
excluded commodity, as defined in Section 1a(19)(iv) of the Act, which involves, 
relates to, or references an activity that is similar to an activity enumerated in § 
40.11(a)(1) of this part, and that the Commission determines, by rule or 
regulation, to be contrary to the public interest.12 

IATP supports the Commission’s proposal to delete “relates to, or references” from § 
40.11 to align the rule more closely with the language of its corresponding statutory 
authority. We also agree that “gaming” should be further defined, as we outline in 
the next section.  

The impetus for the proposed amendments to § 40.11 is not the review of any one 
event contract, but the rapid increase in the number of DCM self-certified event 
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contracts since §40.11 was promulgated in 2011. (The preamble does not refer to 
any Commission review of a swap contract based on an excluded commodity.) This 
increase is summarized in NPR footnote 9, which reads in part:  

From 2006–2020, DCMs listed for trading an average of approximately five 
event contracts per year. In 2021, this number increased to 131, and the 
number of newly-listed event contracts per year has remained at a similar 
level in subsequent years. Since 2021, DCMs also have listed for trading a 
substantial number of event contracts not associated with traditional 
commodities, financial indices, or economic indicators. 

Some of these event contracts do not serve the commercial hedging purpose of 
traditional commodity derivatives contracts, nor do they have corresponding cash 
markets whose trading data form the underlying assets of derivatives contracts. 
Furthermore, event contracts are no longer the domain of retail investors, as 
registered entities are organizing to attract institutional investors to event 
contracts.13 

There are event contracts that involve financial, economic and foreign exchange 
indicators and rates that “would generally fall outside of the scope of CEA section 
5c(c)(5)(C) and § 40.11.” (FR, p. 48973) IATP agrees with the proposed non-
exhaustive list of indicators and rates proposed by the Commission for event 
contracts that are not prohibited under an amended §40.11.  

In response to the Commission’s question, “Are there additional types of event 
contracts that should be explicitly identified by the Commission in the non-exclusive 
list of contract types that would generally fall outside of the scope of CEA section 
5c(c)(5)(C) and § 40.11?” (FR, p. 48973) IATP believes that event contracts involved 
with cryptocurrencies and other digital assets (e.g., carbon credits tokens), when 
used in legitimate commercial activities may require explicit identification.14 
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