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Introduction

The Institute for Agriculture and Trade Policy (IATP)! is a non-governmental, non-profit
organization with a general and particular interest in data aggregation to improve the effectiveness
of regulation for financial stability. Our particular interest is to enhance the price risk management
capacity of commercial hedgers in agricultural derivatives contracts by reducing, and if possible,
preventing excessive speculation in those contracts.? Distortion of price formation by excessive
speculation is a contributing factor to food and energy insecurity, particularly in net import dependent
developing countries.3

Over the Counter commodity derivatives contracts accounted for just $3 trillion of the reported $693
trillion global OTC gross notional value at end of June 2013.4 However, commercial hedgers,
commodity prices, and hence food and energy security, are affected not only by prices, but by the
foreign exchange, interest rate and other derivatives data that will be aggregated for regulator
surveillance by the approaches discussed in the Consultation Paper (CP). Therefore, to serve our
particular interest in agricultural commodity derivatives regulation, our general interest in the data
aggregation practices required for financial stability likewise must be served.

IATP congratulates and thanks the Aggregation Feasibility Study Group (AFSG) for producing a
thought-provoking and comprehensive CP that surveys and explores the legal and technical
challenges to global aggregation of OTC data. As the U.S. NGO Better Markets commented of a
Committee on Payments and Settlements/International Organization of Securities Commissions
(CPSS/I0SCO) consultation paper, aggregation is not mere data compilation, but “involves the
organization of raw transaction data into categories using a common language so that derivatives
markets can be meaningfully analyzed, monitored, and in the event of insolvencies, protected by
orderly resolution of portfolios.”

It is no exaggeration to say that if the Financial Stability Board fails to agree on an effective and
comprehensive aggregation mechanism, the Group of 20 Leaders’ commitments to regulate OTC
derivatives will remain unfulfilled. Furthermore, if OTC broker dealers are able to avoid
comprehensive aggregation and surveillance of their transactions, economies will remain vulnerable
to the kind of economic calamity that resulted from the 2007-2009 crisis of Systematically Important
Financial Institutions (SIFIs) and their government and corporate OTC swaps participants.

IATP was part of a delegation from the Financial Stability Board Watch® that discussed data
aggregation, among otherissues, in a very useful meeting with the FSB Secretary General and his staff

2105 FIRST AVENUE SOUTH MINNEAPOLIS, MINNESOTA 55404 (612) 870-0453 FAX (612) 870-4846 |IATP.ORG
1100 FIFTEENTH STREET NW 11TH FLOOR WASHINGTON, D.C. 20005 (202) 222-0749



in June 2013. Much of our experience in commenting on data aggregation issues is limited to
commodity position aggregation in the proposed position limits regime of the U.S. Commodity
Futures and Trading Commission.” However, we hope that the following comments will assist the
deliberations of the AFSG as they propose a data aggregation policy option for possible adoption by
the FSB’s members.

The political feasibility of “Option 1: A physically centralized model of aggregation”

IATP greatly appreciates the opportunity to comment on this CP whose problem, comprehensive and
standardized data aggregation, is urgently in need of a solution that is not only technically and legally,
but also politically feasible. The political environment is an integral — albeit not explicit -- aspect of
the overall CP. According to Simon Johnson, a former chief economist at the International Monetary
Fund, foreign regulators and central bankers told him during the 2013 IMF annual meeting that cross-
border regulation would “never” occur or “not in my lifetime.”® While Johnson’s informal survey is
anecdotal, we believe it is indicative of the skepticism about, if not opposition to, global governance of
OTC derivatives markets, and above all OTC trade data. Because global data aggregation standards
and an aggregation mechanism are key components of the cross border application of domestic
regulations, IATP believes that there will be regulator, central banker and broader political resistance
to the AFGS policy option for a physically centralized model of aggregation (Option 1).

Option 1 potentially presents the means to the most market efficient, timely and regulator useful form
of data aggregation. However, even with optimal good will and creativity among regulators and
central bankers to overcome the legal and technical obstacles outlined by the AFSG to realizing Option
1, the very choice of the physical site alone of Option 1 likely could occasion a political fight whose
decision-makers will not be limited to regulators and central bankers. A prolonged battle could
impede and delay urgently needed regulator and central banker cooperation for globally effective OTC
derivatives regulation. Indeed, that battle could impede or even prevent cooperation needed on other
FSB issues.

More particularly, and indeed, parochially, because the pain inflicted on the U.S. economy by the SIFIs
and major OTC swaps participants has been measured with some precision, we fear that there will be
U.S. political resistance to supporting Option 1. For example, a recent study by three Federal Reserve
Bank of Dallas economists “conservatively estimate” $6-14 trillion dollars of damage to the U.S.
economy alone from the 2007-2009 SIFI crisis.® At the upper end of their estimate, that’s $120,000 for
every man, woman and child in the U.S. The global economic damage caused by the SIFI de facto
defaults and the fiscal consequences of that damage, have yet to be estimated. Furthermore, the
opportunity costs of $30 trillion U.S. publicly funded mostly SIFI rescues', and other publicly funded
rescues have yet to be estimated.

However, if and when, these estimates emerge, they could be used as cannon fodder against the
creation of globally effective data aggregation. Those who would prevent or weaken global data
aggregation could argue for Option 1 and claim that the location of Option 1 should be the jurisdiction
that suffered most and/or rescued most in absolute terms, as a result of the SIFI crisis. Officials from
jurisdictions that suffered from and/or rescued “their” SIFIs proportionately would likely disagree.

In sum, as a result of the forgoing political prognosis, regretfully, IATP would not support an AFSG
recommendation to the FSB to pursue Option 1. And, as the CP outlines (7 et passim) and we argue
further below, Option 2, “a logically centralized model of aggregation” can provide many of the
regulatory requirements for effective and comprehensive aggregation without inciting the politically



motivated and polarizing debate that is latent in Option 1. Lastly, as the implementation of Option 2
progresses, FSB members may decide that adding data centralization to the Option 2 array of
aggregations standards and functionalities is desirable, as well as feasible. At such a point in time, the
political environmental for a centralized location for OTC data may have improved to the point where
Option 1 is no longer politically controversial.

Methodology of the Consultation Paper

In general, the methodology of the CP is exemplary of what a feasibility study should be, and is
consistent with the FSB terms of reference. The working definitions of data aggregation, the
assumptions made about the role of global aggregation relative to existing Trade Data Repositories
(TDRs) and the stocktake of existing TDRs are accurate and, with one notable exception,
comprehensive. We agree with the CP assumption that “Even once reporting requirements are in place
in all jurisdictions, no single authority or body will have a truly global view of the OTC derivatives
market, even on an anonymized, aggregate basis, unless a global aggregation mechanism is
developed” (CP, 10).

Towards realizing a comprehensive stocktaking, the CP would benefit from an asset class specific
analysis of FSB member exemptions from data aggregation, based on inputs from FSB members and
a literature review of reasons for and financial stability consequences of regulatory grants of
exemption. IATP is familiar with the history of U.S. Commodity Futures Trading Commission
reporting and aggregation exemptions for commodity derivatives contracts, and indeed, exempt
markets, prior to the Dodd Frank Wall Street Reform and Consumer Protection Act. We also have been
engaged with the current CFTC rulemaking on position aggregation and financial industry proposals
for broad position aggregation exemptions for OTC broker dealers. The AFSG should consider
expanding its stocktaking to include a survey of G-20 data aggregation exemptions for contracts
derived from the value of all underliers, including interest rates, foreign exchange rates, equities and
mixed asset class underliers (i.e. mixed swaps), as well as commodities.

A survey of aggregation exemptions and an analysis of their presumptive logic in the context of
measures to enhance financial stability could be placed in a section 2.2.1 of the revised CP, subsumed
under “Available data fields and data gaps”. Underlying the logic of exemptions from aggregation,
clearing and other regulatory requirement is the claim that OTC contracts must be “customized” to
meet client demands. It is further often claimed that such contracts cannot be reported in
standardized formats in near real time, as is required of exchange traded derivatives contracts. The
CP notes, “the distinction between standardized and bespoke contracts is reported in only one [G-20]
jurisdiction” (11).” The FSB Compendium of Standards currently does not have a standard for
“customized” or “bespoke” contracts. The AFSG should consider proposing to the FSB that it
undertake work on developing such a standard, both for the purpose of furthering progress on data
aggregation and other components of the FSB mandate.

An FSB agreement on an aggregation mechanism should not wait for a prior agreement on a standard
for customized OTC contracts. However, a standard on customization will be a prerequisite for the
effective and comprehensive operation of all three options presented by the AFSG. As the AFSG notes,
“Standards form the basis for the interoperability of derivatives data; they are agnostic to choice of
aggregation option as they are a prerequisite for every option” (CP, 29). IATP very strongly agrees
with this position.

Identification of aggregation requirements



The CP identifies and evaluates briefly a broad array of aggregation requirements that would apply in
some measure to all three policy options for aggregation. Here we briefly state our support for some
of the AFSG identified requirements, and comment on a few of the challenges for agreeing on
regulatory standards to achieve those requirements.

First, IATP agrees that development of a standard for transaction reporting terms is crucial for the
data harmonization required for aggregation. We believe that determining “whether a transaction is
a price-forming trade” may require further definition beyond what is suggested in footnote g to “Box
1: illustration of data aggregation requirements”. For example, to what extent are High Frequency
Trading of OTC derivatives price-forming?* Determining whether OTC commodity derivatives
traded HFT provide price forming information or merely “noise” to elicit large trader positions for
subsequent arbitraging will be a challenge for an agreement on a Universal Transaction Identifier
(UTI). IATP agrees that a UTI standard is an essential component of data aggregation for many
purposes, including efficient elimination of duplicate data reporting from TDRs to regulators (CP, 15).

The CP states, “Very few jurisdictions have developed data standards for commodity derivatives,
particularly the definition of the underlier” (CP, 10). Even where there are such standards, sometimes
there is unnecessary contract proliferation — e.g. 177 electricity derivatives contracts™ — leading to an
unnecessary administrative burden of reporting for market participants and of surveillance for
regulators. IATP agrees with those jurisdictions that have suggested to the AFSG that development
of a Universal Product Identifier (UPI) would facilitate accurate, timely and efficient data integration,
traceability and surveillance by removing duplicate data reporting.

IATP believes that the AFSG identified requirements for product standardization are well-
characterized (CP, 35-36). The requirement that likely will present the greatest challenge to product
standardization is agreeing on a “governance process for adding new values to the identification
system, recognizing that new products will come into being over time” (36). A related challenge is
developing criteria to identify whether and how new products might present greater potential for
regulatory evasion.

The gross notional value of OTC contracts that the Bank for International Settlements classifies as
“unallocated” according to product class has fallen during the past three years. However,
“unallocated” contracts still accounted for about $25 trillion of OTC gross notional value, which
indicates that there remains ample justification for UPI standardization and UPI specific reporting.”

Finally, the development of a Legal Entity Identifier (LEI), currently in progress, will have many
regulatory purposes. But a key purpose is to make transaction level data anonymous yet useful to
regulators. The CP presents two ways to anonymize data. The CP states that once data is fully
anonymized, it becomes impossible to determine when there is duplicate reporting of OTC
transactions and impossible to sum up OTC counterparty positions (15-16). Both because of the need
to eliminate duplicate TDR reporting to authorities and of the need for authorities and market
participants to reconstruct market events, IATP prefers the AFSG presented option for partial
anonymization.

Legal considerations

As FSB members and the AFSG know better than anyone, the structure of SIFIs and even of many
smaller and less interconnected private financial firms, is pervasively global. For example, the seven



largest U.S. headquartered bank holding companies, all major OTC derivatives dealers, have about
5,700 foreign subsidiaries in dozens of foreign jurisdictions.* Nevertheless, one of the themes in the
foreign regulator opposition to the CFTC’s guidance to industry and foreign regulators for its cross-
border application of Dodd-Frank authorized rules has been that, save for narrow exceptions, “as a
principle, local regulations should not be extended beyond national borders.”s Surely, one of these
exceptions is the transmission of TDR data to regulators and the sharing of such data for aggregation
and other regulatory purposes. We strongly agree with the AFSG assumption that it is very unlikely
that personal data of private individuals would be transmitted to satisfy regulatory requirements for
an aggregation mechanism (CP, 20). Invocation of possible seizure of such personal data by regulators
as a legal reason for the FSB not to agree on an aggregation mechanism is an argument with little, if
any, evidence to support it.

The CP accurately summarizes federal or even sub-federal legal requirements that could impede or
even prevent TDR data transmission to an aggregation mechanism. We agree that the transmission
of fully anonymized data would prevent the aggregation mechanism from eliminating duplicate
reporting from TDRs and from calculating positions and exposures (CP, 21). Therefore, we prefer the
aggregation design mechanism of having partially anonymized data transmitted from TDRs via
regulators with jurisdictional authority over those TDRs.

Our brief case against recommending Option 3 to the FSB

In our view, AFSG Option 3, “Collection of raw data from local TR databases by individual authorities
that then aggregate the data themselves within their own systems” (7) and share that data with other
regulators per bilateral Memoranda of Understanding (MoU), is a policy option that reflects the status
quo. Option 3 is inadequate for timely and comprehensive aggregation of data overwhelmingly
generated by Automatic System Trading practices. Even if Option 3 were amended to require
regulator data sharing per the CPSS/IOSCO voluntary guidelines, rather than according to bilateral
MoUs, we could not support an AFSG recommendation to the FSB to pursue Option 3.

Option 3 outlines a method for data aggregation with potential for OTC broker dealer regulatory
arbitrage among aggregation standards of differing degrees of comprehensiveness and rigor. The
CPSS/IOSCO voluntary guidelines for regulator data sharing’ put a heavy burden of proof on
regulators in Jurisdiction A to demonstrate to regulators in Jurisdiction B that they require access to
TDRs in Jurisdiction B. As the AFSG notes, a conservative interpretation of regulator access to TDRs
“could lead to arbitrary decisions regarding the evaluation of [regulator| mandates, as well as what
kind of data should be shared for each mandate” (CP, 29). In our view, such arbitrary decisions,
particularly if they become retaliatory, would result in ineffective global aggregation, particularly in
cases of regulatory slowdown or breakdown, whether due to intra or intergovernmental problems.*

For routine data surveillance, Regulator A may require access to Jurisdiction B TDRs to verify
compliance with Jurisdiction A’s cross border OTC derivatives requirements by Jurisdiction A
registered OTC dealer brokers trading in Jurisdiction B. Or a regulator in Jurisdiction A may apply for
TDR access in Jurisdiction B to pursue an investigation of a prima facie rule violation by a Jurisdiction
A registered OTC dealer broker trading on a Jurisdiction B venue. A regulator in Jurisdiction B may
decide that the Regulator A petition for TDR access in Jurisdiction B to be based on insufficient
documentation and/or a regulatory mandate that a regulator in Jurisdiction B finds insufficient. For
example, OTC dealer broker product “innovations” and uncleared OTC swaps of a certain volume and
value might trigger regulatory surveillance without documentation sufficient to indicate probative
cause of a violation.



In sum, IATP does not believe that realization of Option 3 will result in the global aggregation required
to enable regulator surveillance to prevent the kinds and scale of OTC counterparty default cascades
that characterized the 2007-2009 SIFI crisis and the broader economic aftermath in which we still live.
As the annual report of the Bank for International Settlements stated, “in 2012, the general conditions
in the banking sector are similar to the conditions that prevailed after the collapse of Lehman
Brothers.”® Furthermore, there islittle evidence of positive change in the SIFI risk culture. According
to a recent BIS research article, “We find no evidence that that rescued banks reduced the riskiness of
their new lending more than non-rescued banks in response to the crisis and the public rescues.” A
global aggregation model and management more comprehensive and rigorous than is possible under
Option 3 will be required to identify the build-up of over-leveraged positions before the purpose of
aggregation becomes to help enable the orderly resolution of portfolios held by insolvent institutions.

Feasible global governance of data aggregation: Option 2

Option 2, “a logically centralized model of aggregation” offers a functional framework for global
governance of OTC trade data without the pitfalls of a political battle over the location of data storage
and the technological challenge of securing that data as cyber-crime technology evolves (CP, 40). By
no means do we wish to minimize the legal and technical challenges for FSB members to agree on
“which information would be incorporated into central logical/catalogue index for logical
centralisation and access” (CP, 25) as needed by FSB member authorities. Nor will it be easy for the
FSB to agree on a management structure for an aggregation mechanism whose federation of TDRs is
articulated by an aggregation index that will serve the regulatory requirements for OTC data
surveillance and analysis of all FSB member regulators. But Option 2, as a federated model of
aggregation, has the very great virtue of building up from “local knowledge, expertise and existing
infrastructure,” just as has the Global Legal Entity Identity (LEI) Initiative (CP, Box 2, 26).

Because “aggregation of TR data is a more complex task than the generation of an LEI code” (CP, 25),
IATP does not believe that the public-private partnership model of management adopted for the LEI
initiative is suitable for Option 2. Having a private entity manage and presumably modify the Option
2 index for “logical centralization and access” of data, overseen by a college of public authorities from
the FSB members, would require both a more complex legal structure and less necessity of FSB
member cooperation for the daily management of Option 2.

There is an urgent need for intensive and routine FSB member cooperation on aggregation and other
FSB issues. As the Senior Supervisors’ Group recently reported to the FSB, “Five years after the
financial crisis, firms’ progress toward consistent, timely, and accurate reporting of top counterparty
exposures fails to meet both supervisory expectations and industry self-identified best practices. The
area of greatest concern remains firms’ inability to consistently produce high-quality data.”> FSB
oversight of a public entity to implement Option 2 would enable organization and analysis of OTC
trade data among FSB member regulators. IATP believes that Option 2 offers the best framework for
FSB regulators to push OTC counterparties to produce the high quality data required for timely and
comprehensive aggregation.

In the current environment of distrust of cross-border application of domestic regulations, public
measures to regulate financial markets and products are proposed as causes for investor lawsuits
adjudicated by private tribunals. For example, under the proposed Transatlantic Trade and
Investment Partnership, U.S. Federal Reserve Bank requirements for capital reserve requirements for
foreign banks operating in the United States could be subject to TTIP’s investor-state dispute
settlement mechanism.”



We believe that the operationalization of Option 2 by a public entity whose staff would be at least
partly drawn from FSB regulators would reduce the current environment of distrust of cross-border
regulation by public authorities. The success of Option 2 implementation could diminish pressure on
FSB regulators to grant broad aggregation exemptions and not to aggregate and evaluate OTC trade
data comprehensively and with the required granularity, lest they be subject to a lawsuit by OTC
broker dealers before an investor state tribunal. The vague investor state dispute definition of
“investor” would give OTC broker dealers the legal standing to argue that such aggregation and
consequent regulatory actions would deprive them of anticipated benefits under a proposed financial
services chapter in TTIP.

IATP proposes that Option 2 be managed by a public entity with a FSB board, including
representatives from the FSB Regional Consultative Groups (RCGs). This board would be advised by a
consultative group of OTC broker dealers and derivatives end users, including both for profit entities
and non-profit entities, such as representatives of sub-federal officials, of pension funds, of
commercial hedger associations and other non-profit groups who rely on OTC derivatives to manage
financial and commercial risks. The FSB Aggregation Mechanism Board should create an ombudsman
office, perhaps housed in the FSB Secretariat, to respond to public queries and complaints about
Aggregation Mechanism Board decisions and the staff operation of the Aggregation Mechanism.

Conclusion: assessing the options to aggregate OTC derivatives data

There is much in the CP, e.g. the “Principles of data management to facilitate proper data
aggregation,” to which we can add little or nothing but our thanks for a job very well done. We
conclude with two observations.

First, Emerging Markets and Developing Economies (EMDEs) are under-represented in the AFSG,
among the non-AFSG contributors to the report, and particularly among the participants to the AFSG
outreach workshop. The FSB is monitoring potential impacts of the G-20 OTC derivatives reforms on
EMDEs and has reached out to the EMDEs through the FSB Regional Consultative Groups (RGGs).*
The FSB recently reported, “The main concerns among EMDEs centre around the potential impact of
those reforms on domestic financial intermediation and ensuring adequate home-host
coordination.”? Because of the often repeated threats by global OTC broker dealers to migrate trades
to EMDE jurisdictions®, the host-home coordination between parent entities and their subsidiaries
poses a challenge to data aggregation in cases where small OTC derivatives markets become bigger in
jurisdictions with small regulatory capacity, few standards on data quality and/or regulator access to
data. IATP recommends that the FSB reach out through the RGSs to survey EMDE readiness to
regulate potentially larger OTC derivatives markets, particularly regarding data aggregation and
reporting to a global aggregation mechanism.

Second, AFSG outreach workshop participants on a panel considering Option 2 “mentioned several
additional benefits of the logically centralized model, in terms of scalability, tailoring to local needs
and cost reduction through competition, but also warned that many [aggregation] initiatives have
failed due to costs” (53). As the FSB, together with IOSCO and CPSS, deliberate on whether to initiate
work on data aggregation according to one of the three AFSG presented options or according to
another option proposed in comments on the CP, IATP hopes that the FSB will not be deterred from
aggregation due to its costs. The FSB monitoring report on EMDEs cites the BIS econometric estimate
of OTC reform benefits and costs.?s IATP never tires of citing this study, according to which the
macroeconomic benefits of OTC regulation were estimated to be about four times the costs of regulation
(our emphasis).” Nevertheless, we encourage the AFSG to contact those workshop



participants to find out which previous aggregation initiatives failed, why and at what
cost.

IATP looks forward to reading the AFSG final assessment and recommendations on
aggregation, and to contributing however we can to the realization of greatly improved
data aggregation and OTC derivatives regulation.

*|ATP is a U.S. nonprofit, 501(c)(3) nongovernmental organization, headquartered in Minneapolis, Minn.,
with an office in Washington, D.C. Our mission states, “The Institute for Agriculture and Trade Policy works
locally and globally at the intersection of policy and practice to ensure fair and sustainable food, farm and
trade systems.” To carry out this mission, as regards commodity market regulation, IATP has participated
in the Commodity Markets Oversight Coalition (CMOC) since 2009, and the Derivatives Task Force of
Americans for Financial Reform since 2010. IATP has submitted several comments on U.S. Commodity
Futures Trading Commission rulemaking, and on consultation papers of the International Organization of
Securities Commissions, the European Securities and Markets Authority, and the European Commission’s
Directorate General for Internal Markets.
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